






























Public Disclosure Commission 
Electioneering Communication Rules 

Implementing ESSB 5034 (Chapter 445, Laws of 2005) 
GROUP 2 

For January 23, 2006 Commission Meeting 
 
 

H. 
 

Draft Rule Defining “Source of Funds” 
 
 
 
*DRAFT NEW RULE: 
 
WAC 390-XX-XXX   Source of funds.   “Source of funds” means the person or entity 
directly or indirectly providing the funds for the payment of the electioneering 
communication or political advertisement.  Source of funds is the true origin of the funds 
for the communication or advertisement consistent with the prohibitions in RCW 
42.17.780 and RCW 42.17.120. 
 
 
------------------------- 
CITES: 
RCW 42.17.370(1) (rulemaking authority); ESSB 5034, Section 2 [RCW 42.17.562] 
(rulemaking authority); ESSB 5034, Section 3(1)(b) [ RCW 42.17.565]. 
 
COMMENTS: 
ESSB 5034 provides that the Commission is authorized to adopt rules to implement the 
act.  The Commission has had prior statutory authority to adopt rules, which also remains 
in law. 
 
ESSB 5034, Section 3(1)(b) provides that the “source of funds” for an electioneering 
communication must be reported.  The reporting would occur on the C-6 form.  The 
phrase “source of funds” is not defined.  Defining the phrase would assist filers and other 
participants in state campaigns.   
 
Section 3(1)(b) [RCW 42.17.565(1)(b)] reads: 
 
(1) A payment for or promise to pay for any electioneering communication shall be 
reported to the commission by the sponsor on forms the commission shall develop by rule 
to include, at a minimum, the following information: 
     (a) Name and address of the sponsor; 
     (b) Source of funds for the communication, including: 
     (i) General treasury funds. The name and address of businesses, unions, groups, 
associations, or other organizations using general treasury funds for the communication, 
however, if a business, union, group, association, or other organization undertakes a 
special solicitation of its members or other persons for an electioneering communication, 
or it otherwise receives funds for an electioneering communication, that entity shall 
report pursuant to (b)(ii) of this subsection; 
     (ii) Special solicitations and other funds. The name, address, and, for individuals, 
occupation and employer, of a person whose funds were used to pay for the 
electioneering communication, along with the amount, if such funds from the person have 
exceeded two hundred fifty dollars in the aggregate for the electioneering 
communication; and 
     (iii) Any other source information required or exempted by the commission by rule; 
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     (c) Name and address of the person to whom an electioneering communication related 
expenditure was made; 
     (d) A detailed description of each expenditure of more than one hundred dollars; 
     (e) The date the expenditure was made and the date the electioneering communication 
was first broadcast, transmitted, mailed, erected, distributed, or otherwise published; 
     (f) The amount of the expenditure; 
     (g) The name of each candidate clearly identified in the electioneering  
communication, the office being sought by each candidate, and the amount of the 
expenditure attributable to each candidate; and 
     (h) Any other information the commission may require or exempt by rule. 
 
(Emphasis added) 
 
 
Other relevant PDC statutes include: 
 
RCW 42.17.780: 
 
A person may not, directly or indirectly, reimburse another person for a contribution to a 
candidate for public office, political committee, or political party. 
 
 
RCW 42.17.120: 
 
No contribution shall be made and no expenditure shall be incurred, directly or indirectly, 
in a fictitious name, anonymously, or by one person through an agent, relative or other 
person in such a manner as to conceal the identity of the source of the contribution or in 
any other manner so as to effect concealment. 
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I. 
 

Draft Rule Regarding Contribution Limits 
and Electioneering Communications 

 
 
*DRAFT NEW RULE: 
 
WAC 390-XX-XXX   Electioneering communications may constitute contributions 
and be subject to limit.    
(1) Electioneering communications are contributions when they satisfy the definition of 
contribution in RCW 42.17.020(15) or RCW 42.17.570. 
(2) Contributions are subject to all applicable provisions of chapters 42.17 RCW and 390 
WAC, including RCW 42.17.105(8) and RCW 42.17.640. 
 
 
------------------------- 
CITES: 
RCW 42.17.370(1) (rulemaking authority); ESSB 5034, Section 2 [RCW 42.17.562] 
(rulemaking authority); RCW 42.17.020 as amended by ESSB 5034, Section 6 (definition 
of contribution, and referencing electioneering communication); ESSB 5034, Section 4 
[RCW 42.17.570] (electioneering communications are contributions); RCW 42.17.640 
(contribution limits).  
 
COMMENTS: 
ESSB 5034 provides that the Commission is authorized to adopt rules to implement the 
act.  The Commission has had prior statutory authority to adopt rules, which also remains 
in law. 
 
RCW 42.17.020 defines the term “contribution” and ESSB 5034 provides that a 
contribution includes the financing of certain electioneering communications.  RCW 
42.17.640 established contribution limits.  To assist filers and persons contemplating 
making electioneering communications, a rule is drafted to clarify that funds provided for 
or to finance electioneering communications may be subject to contribution limits. 
 
ESSB 5034, Section 6 [RCW 42.17.020] provides in part that: 
 
(15)(a) "Contribution" includes: 
     (i) A loan, gift, deposit, subscription, forgiveness of indebtedness, donation, advance, 
pledge, payment, transfer of funds between political committees, or anything of value, 
including personal and professional services for less than full consideration; 
     (ii) An expenditure made by a person in cooperation, consultation, or concert 
with, or at the request or suggestion of, a candidate, a political committee, or their 
agents; 
     (iii) The financing by a person of the dissemination, distribution, or republication, in 
whole or in part, of broadcast, written, graphic, or other form of political advertising or 
electioneering communication prepared by a candidate, a political committee, or its 
authorized agent; 
… 
 
(Emphasis added) 
 
ESSB 5034, Section 4 [RCW 42.17.570] provides that: 
 
(1) An electioneering communication made by a person in cooperation, consultation, or 
concert with, or at the request or suggestion of, a candidate, a candidate's authorized 
committee, or their agents is a contribution to the candidate. 
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     (2) An electioneering communication made by a person in cooperation, consultation, 
or concert with, or at the request or suggestion of, a political committee or its agents is a 
contribution to the political committee. 
     (3) If an electioneering communication is not a contribution pursuant to subsection (1) 
or (2) of this section, the sponsor shall file an affidavit or declaration so stating at the 
time the sponsor is required to report the electioneering communication expense under 
RCW 42.17.565. 
 
(Emphasis added) 
 
 
RCW 42.17.105(8) provides that certain last-minute contributions are prohibited: 
 

(8) It is a violation of this chapter for any person to make, or for any candidate or 
political committee to accept from any one person, contributions reportable under RCW 
42.17.090 in the aggregate exceeding fifty thousand dollars for any campaign for 
statewide office or exceeding five thousand dollars for any other campaign subject to the 
provisions of this chapter within twenty-one days of a general election. This subsection 
does not apply to contributions made by, or accepted from, a bona fide political party as 
defined in this chapter, excluding the county central committee or legislative district 
committee. 
 
 
RCW 42.17.640 provides contribution limits and also directs that: 
… 
     (13) No person may accept contributions that exceed the contribution limitations 
provided in this section. 
… 
 
(Emphasis added) 
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J. 
 

Draft Rule Regarding Sponsors, How to Calculate the Reporting 
Threshold, and When Reporting Is Required 

 
 
 
*DRAFT NEW RULE: 
 
WAC 390-XX-XXX   Electioneering communication reporting threshold and 
sponsors.   
(1) A “sponsor of an electioneering communication” is defined at RCW 42.17.020(43). 
(2) For the purposes of RCW 42.17.020(20)(c), an electioneering communication is 
reportable by the sponsor to the commission when the communication, alone or in 
combination: 
(a) identifies the same candidate in one or more communications satisfying RCW 
42.17.020(20)(a) and (b) or commission rules; 
(b) is made by the same sponsor of one or more of the communications;   
(c) has a fair market value or aggregate fair market value of $5,000 or more; and, 
(d) is not a communication exempted from reporting under RCW 42.17.020(21) or 
commission rules. 
(3) RCW 42.17.020(20) provides that an electioneering communication is reportable 
when it, either alone, or in combination with one or more communications identifying the 
candidate by the same sponsor during the sixty days before an election, has a fair market 
value of $5,000 or more.   
(4) When the electioneering communication or communications – including radio or 
television transmissions, mailings, billboards, newspapers and/or periodicals --  reach the 
$5,000 threshold, the sponsor shall electronically report to the commission as required by 
RCW 42.17.565 within twenty-four hours of, or on the first working day after, the date 
the electioneering communication is first broadcast, transmitted, erected, distributed, or 
otherwise published. 
(5) Once the $5,000 threshold is reached, all subsequent electioneering communications 
by the sponsor identifying the same candidate are reportable as provided in RCW 
42.17.565 and this rule. 
(6) When more than one sponsor pays for the electioneering communication, the entire 
fair market value of the communication is attributable to all sponsors.  All sponsors of the 
same communication are responsible for reporting once the $5,000 threshold is met. A 
failure to report is attributable to all joint sponsors. 
(7)  Consistent with WAC 390-16-060 and the requirements of PDC Form C-6, a 
prorated  portion of independent expenditure and electioneering communications 
expenditures shall be attributed to each candidate or ballot proposition identified in the 
advertisement or communication.  That proration shall be based a reasonable, good faith 
estimate of the value of the portion of the advertisement or communication relating to 
each candidate or proposition identified. 
(8)  The following is a nonexclusive list of examples of reportable activities for 
electioneering communications: 
(a)  Sponsor A pays for an electioneering communication identifying Candidate 1 and the 
communication has a fair market value of $5,000 or more.  The electioneering 
communication is reportable by Sponsor A. 
(b) Sponsor A pays for three electioneering communications identifying Candidate 1, and 
the communications have an aggregate fair market value of $5,000 ($1,000 for the first, 
$2,000 for the second, and $2,000 for the third).  All three communications are reportable 
within 24 hours of the third communication being first broadcast, transmitted, erected, 
distributed or otherwise published.  All subsequent electioneering communications by 
Sponsor A identifying Candidate 1 are reportable. 
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(c) Sponsors A and B jointly agree to pay for three electioneering communications 
identifying Candidate 1, and the communications have a total fair market value of $5,000 
($1,000 for the first, $2,000 for the second, and $2,000 for the third).  All three 
communications become reportable when the third communication is sponsored.  All 
subsequent electioneering communications by Sponsors A and B identifying Candidate 1 
are reportable. 
(d) Sponsors A and B have separately paid for an electioneering communication 
identifying Candidate 1, and each communication has a fair market value of $4,000.  
Those communications are not reportable because they have not yet reached the $5,000 
threshold.  However, Sponsors A and B then jointly agree to pay for another 
electioneering communication identifying Candidate 1, and the communication has a fair 
market value of $1,000.  Now the $5,000 reporting threshold has been reached and within 
24 hours of the jointly sponsored communication being published, that communication 
and prior separately sponsored communications identifying Candidate 1 are reportable by 
Sponsors A and B.  All subsequent electioneering communications by Sponsors A and B 
identifying Candidate 1 are reportable. 
(e) If 80% of one or more electioneering communications with a fair market value of 
$7,000 relates to a message or messages about Candidate 1, and the remaining 20% 
relates equally to two ballot propositions, the communication is reportable by the sponsor 
or sponsors because the $5,000 threshold has been met.  All subsequent electioneering 
communications are reportable. 
 
------------------------- 
 
CITES: 
RCW 42.17.370(1) (rulemaking authority); ESSB 5034, Section 2 [RCW 42.17.562] 
(rulemaking authority); ESSB 5034, Section 3 [RCW 42.17.565] (reporting to the 
commission); RCW 42.17.020 as amended by ESSB 5034, Section 6 (electioneering 
communication; definition of sponsor). 
 
COMMENTS: 
ESSB 5034 provides that the Commission is authorized to adopt rules to implement the 
act.  The Commission has had prior statutory authority to adopt rules, which also remains 
in law. 
 
ESSB 5034, Section 6(20)(c) provides that a reportable electioneering communication 
occurs when a dollar value for the communication(s) is met.  ESSB 5034 provides that an 
electioneering communication is reportable when it, “[e]ither alone, or in combination 
with” one or more communications identifying the candidate by the same sponsor during 
the sixty days before an election, has a fair market value of five thousand dollars or more.  
At that time, the “sponsor” is required to submit an electronic report to the Commission 
under Section 3 [RCW 42.17.565].  ESSB 5034 states that a sponsor is a person “paying 
for” the communication.  Section 6. [This statutory definition is very similar to the 
current PDC definition of “sponsor” in rule, WAC 390-18-010.  In February, proposed 
revisions to Chapter 390-18 WAC will be brought before the Commission.] 
 
A new rule is proposed to explain how the reporting threshold is calculated, how it is 
calculated when the same sponsor is providing different electioneering communications 
identifying the same candidate in the communication, how the threshold is calculated 
when there is more than one sponsor identifying the same candidate in the 
communication, and when reporting is triggered and when it continues. 
 
ESSB 5034, Section 6(20) [RCW 42.17.020(20)] provides: 
 
(20) "Electioneering communication" means any broadcast, cable, or satellite television 
or radio transmission, United States postal service mailing, billboard, newspaper, or 
periodical that: 
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     (a) Clearly identifies a candidate for a state, local, or judicial office either by 
specifically naming the candidate, or identifying the candidate without using the 
candidate's name; 
     (b) Is broadcast, transmitted, mailed, erected, distributed, or otherwise published 
within sixty days before any election for that office in the jurisdiction in which the 
candidate is seeking election; and 
     (c) Either alone, or in combination with one or more communications identifying 
the candidate by the same sponsor during the sixty days before an election, has a 
fair market value of five thousand dollars or more. 
 
(Emphasis added) 
 
 
ESSB 5034, Section 6(43) [RCW 42.17.020(43)] defines: 
 
(43) "Sponsor of an electioneering communications, independent expenditures, or 
political advertising" means the person paying for the electioneering communication, 
independent expenditure, or political advertising. If a person acts as an agent for another 
or is reimbursed by another for the payment, the original source of the payment is the 
sponsor. 
 
 
ESSB 5034, Section 3(2) [RCW 42.17.565] provides in part that: 
… 
(2) Electioneering communications shall be reported as follows: The sponsor of an 
electioneering communication shall report to the commission within twenty-four 
hours of, or on the first working day after, the date the electioneering 
communication is broadcast, transmitted, mailed, erected, distributed, or otherwise 
published. 
     (3) Electioneering communications shall be reported electronically by the sponsor 
using software provided or approved by the commission. The commission may make 
exceptions on a case-by-case basis for a sponsor who lacks the technological ability to 
file reports using the electronic means provided or approved by the commission. 
     (4) All persons required to report under RCW 42.17.065, 42.17.080, 42.17.090, and 
42.17.100 are subject to the requirements of this section, although the commission may 
determine by rule that persons filing according to those sections may be exempt from 
reporting some of the information otherwise required by this section. The commission 
may determine that reports filed pursuant to this section also satisfy the requirements of 
RCW 42.17.100 and 42.17.103. 
     (5) Failure of any sponsor to report electronically under this section shall be a 
violation of this chapter. 
 
(Emphasis added) 
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K. 
 

Draft Rule Defining “Member” 
 
 
*DRAFT NEW RULE: 
 
WAC 390-XX-XXX   Member.  In determining whether a communication is to a 
“member” as that term is used in RCW 42.17.020 and RCW 42.17.100, and for the 
purposes of RCW 42.17.105(8) and RCW 42.17.640: 
(1)  The commission will examine whether the organization is a legitimate membership 
organization with common interest goals and objectives, taking into account such factors 
as the organization’s permanence, structure and whether it has formal organizing 
documents, membership criteria and services it provides its members. 
(2)    With respect to the status of members of an organization, the commission will 
examine whether a valid, active relationship exists between the organization and its 
members or classes of members for purposes other than influencing the outcome of an 
election, taking into account such factors as whether the members affirmatively accept 
membership and the rights and obligations conferred on members by the organization. 
(3) If a membership organization and its members satisfy the criteria regarding 
“membership associations” and “members” established by the Federal Election 
Commission (FEC) the commission will consider the organization and its members as 
qualifying for the exemption in RCW 42.17.020(15)(b)(v) and RCW 42.17.020(21)(g), 
unless the communication was not sent primarily to members.  However, these FEC 
criteria are not the only indicators of legitimate membership organizations or valid 
members, a determination that will be made by the commission on a case-by-case basis 
as necessary. 
(4) In determining whether an internal political communication is “primarily” limited to 
the members of an organization or political committee, the commission will consider 
whether any distribution to non-members is incidental and isolated. 
 
 
 
------------------------- 
CITES: 
RCW 42.17.370(1) (rulemaking authority); ESSB 5034, Section 2 [RCW 42.17.562] 
(rulemaking authority); ESSB 5034, Section 6(21)(g) [RCW 42.17.020], RCW 42.17.100 
(member). 
 
COMMENTS: 
ESSB 5034 provides that the Commission is authorized to adopt rules to implement the 
act.  The Commission has had prior statutory authority to adopt rules, which also remains 
in law. 
 
ESSB 5034, Section 6(21)(g) provides that mailed internal communications to 
“members” of a labor organization, political committee or other membership organization 
are exempt from reporting requirements.  This language parallels what is not a 
“contribution” under RCW 42.17.020.  Prior law also exempted internal communications 
to “members” from what is an independent expenditure in RCW 42.17.100.  Neither prior 
law nor ESSB 5034 defines “member.”   
 
The Commission’s current rules also do not define “member.”  However, in 1995, the 
Commission adopted an interpretation, PDC Interpretation 95-04, to define “member” for 
the purposes of what constitutes a contribution and for the purposes of contribution limits 
per RCW 42.17.640 and the timing restriction on contributions in RCW 42.17.105(8).  A 
copy of the interpretation is provided below.  In part, the Commission stated then that 
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among other factors, it would consider the Federal Elections Commission’s rules and 
determination of whether an organization has “members.”   
 
The Commission could withdraw this longstanding interpretation and instead define 
“member” in rule, and explain that the same definition is being used for activity that does 
not constitute contributions or electioneering communications.  This approach is also 
consistent with the State Administrative Procedure Act language encouraging agencies to 
convert longstanding interpretations into rule.  RCW 34.05.230(1)(“To better inform and 
involve the public, an agency is encouraged to convert long-standing interpretive and 
policy statements into rules.”)  This approach would assist filers and other participants in 
the state campaign process. 
 
 
ESSB 5034, Section 6(21)(g) [RCW 42.17.020(21)(g)] provides in pertinent part that: 
 
(21) "Electioneering communication" does not include: 
… 
     (g) A mailed internal political communication primarily limited to the members 
of or contributors to a political party organization or political committee, or to the 
officers, management staff, or stockholders of a corporation or similar enterprise, or to 
the members of a labor organization or other membership organization; 
     (h) An expenditure by or contribution to the authorized committee of a candidate for 
state, local, or judicial office; or 
     (i) Any other communication exempted by the commission through rule 
consistent with the intent of this chapter. 
 
 
(Emphasis added) 
 
In addition, as in 1995, RCW 42.17.020 (15) [formerly (14)] still provides in part that: 
 
(b) "Contribution" does not include: 
    … 
     (v) An internal political communication primarily limited to the members of or 
contributors to a political party organization or political committee, or to the 
officers, management staff, or stockholders of a corporation or similar enterprise, or 
to the members of a labor organization or other membership organization; 
 
(Emphasis added) 
 
 
Finally, RCW 42.17.100 provides: 
 
(1) For the purposes of this section and RCW 42.17.550 the term "independent 
expenditure" means any expenditure that is made in support of or in opposition to any 
candidate or ballot proposition and is not otherwise required to be reported pursuant to 
RCW 42.17.060, 42.17.080, or 42.17.090. "Independent expenditure" does not 
include: An internal political communication primarily limited to the contributors to a 
political party organization or political action committee, or the officers, management 
staff, and stockholders of a corporation or similar enterprise, or the members of a labor 
organization or other membership organization; or the rendering of personal services 
of the sort commonly performed by volunteer campaign workers, or incidental expenses 
personally incurred by volunteer campaign workers not in excess of fifty dollars 
personally paid for by the worker. "Volunteer services," for the purposes of this section, 
means services or labor for which the individual is not compensated by any person. 
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PDC INTERPRETATION 

 
 

  
APPROVAL 
DATE: 

  
October 24, 
1995 

  
NUMBER: 

  
95-04 

        
STATUS: New SUPERSEDES: None 
        
REFERENCES: RCW 42.17.020 APPROVED BY: The Commission 
        
SEE ALSO: 
  
  
 Internal Political Communications of Membership Organizations 
  
In effect, RCW 42.17.640 limits contributions from membership organizations to 
candidates for state office, bona fide political parties and caucus political 
committees.  Similarly, RCW 42.17.105(8) restricts aggregate contributions from 
a membership organization to any candidate or political committee (including a 
ballot issue committee) to no more than $5,000 during the 21 days before the 
general election.  However, RCW 42.17.020(14)(b)(v) exempts an “internal 
political communication primarily limited to . . . the members of a labor 
organization or other membership organization” from the definition of 
contribution.  This exemption, therefore, allows membership organizations to mail 
or otherwise transmit endorsements, political advertising, fund raising invitations 
and the like relating to candidates, political parties, caucus committees and ballot 
measures to their members without a contribution ensuing to the benefited 
candidate or committee. 
  
In adopting Initiative 134, the voters found that “[T]he financial strength of certain 
individuals or organizations should not permit them to exercise a disproportionate 
or controlling influence on the election of candidates.”  Therefore, it is critically 
important to protect the integrity of the contribution limits while at the same time 
recognizing and giving meaning to the exemption afforded labor unions and other 
membership organizations. 
  
For purposes of implementing RCW 42.17.020(14)(b)(v), .105(8) and .640 in an 
advisory or enforcement matter: 
  
A.     The Commission will examine whether the organization is a legitimate 
membership organization with common interest goals and objectives, taking into 
account such factors as the organization’s permanence, structure and whether it 
has formal organizing documents, membership criteria and services it provides 
its members. 

  
B.     With respect to the status of members of an organization, the Commission 
will examine whether a valid, active relationship exists between the organization 
and its members or classes of members for purposes other than influencing the 
outcome of an election, taking into account such factors as whether the members 
affirmatively accept membership and the rights and obligations conferred on 
members by the organization. 

  
Further, if a membership organization and its members satisfy the criteria 
regarding “membership associations” and “members” established by the Federal 
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Election Commission (FEC) in 11 CFR 100.8(b)(4), the Public Disclosure 
Commission will consider the organization and its members as qualifying for the 
exemption in RCW 42.17.020(14)(b)(v), unless the communication was not sent 
primarily to members.  However, these FEC criteria are not the only indicators of 
legitimate membership organizations or valid members, a determination that 
would be made by the Commission on a case-by-case basis as necessary. 
  
C.    In determining whether an internal political communication is “primarily” 
limited to the members of an organization, the Commission will consider whether 
any distribution to non-members is incidental and isolated. 
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L. 
 

Draft Amended Rule To Address  
Electioneering Communications and Coordination - 

WAC 390-05-210 
 
At its January 2006 meeting, the Commission will be asked to consider if it wants to 
amend WAC 390-05-210.  The rule currently addresses “contribution” including what 
happens when coordination between a candidate and another person occurs with respect 
to political advertising.  The rule does not address what happens when the same activities 
occur with respect to electioneering communications.  The options for the Commission 
include: 
 

 amend the rule, at least minimally, to update its provisions; 
 leave the rule alone for now, and examine it at a later date to determine if the 

coordination issue needs clarification with respect to electioneering 
communications; 

 wait to consider the pending FEC rulemaking and final decision; or 
 other options. 

 
For discussion purposes, the language at issue is bolded in subsection (3) (“consulting 
with a state, local or judicial candidate”).  The remaining bolding is in the original text of 
the rule.  (The pertinent language is duplicated in other subsections of the rule and any 
changes can be duplicated in those sections).  A list of questions is provided at the end of 
this section. 
 
 
*CURRENT RULE: 
 
WAC 390-05-210  Definition — Contribution  (1) The term "contribution" as defined 
in RCW 42.17.020 shall be deemed to include, among other things, furnishing services or 
property or rights on a discriminatory basis or at less than their fair market value as 
defined in WAC 390-05-235, for the purpose of assisting any candidate or political 
committee. When such in-kind contribution of goods or services is provided, it shall be 
reported at its fair market value, per WAC 390-05-235 and, pursuant to RCW 42.17.640, 
the fair market value is the amount of the contribution to be allocated to the contributor in 
determining compliance with the contributor's contribution limit. 
     (2) Duplicating political advertising. The financing by a person of the dissemination, 
distribution, or republication, in whole or in part, of broadcast, written, graphic, or other 
form of political advertising prepared by a candidate, a political committee, or the 
authorized agent of a candidate or political committee is a contribution to the candidate or 
political committee. 
     (3) Consulting with a state, local or judicial candidate. An expenditure made by a 
person in cooperation, consultation, concert or collaboration with, or at the request 
or suggestion of a candidate, the candidate's authorized committee or agent is a 
contribution to such candidate. An expenditure is presumed to be made in 
cooperation, consultation, concert or collaboration with, or at the request or 
suggestion of a candidate, the candidate's authorized committee or agent when: 
     (a) Any arrangement, coordination or direction by the candidate, the candidate's 
authorized committee or agent is given to the expending person prior to the 
publication, distribution, display or broadcast of political advertising or prior to an 
expenditure being made by that person supporting that candidate or opposing one 
or more of that candidate's opponents; or 
     (b) An expenditure is made based on information about the candidate's plans, 
projects or needs provided to the expending person by the candidate, the 
candidate's authorized committee or agent with a view toward having an 
expenditure made; or 
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     (c) An expenditure is made by, through or in consultation with any person who, 
during the current election cycle, (i) is or has been authorized to raise or spend over 
$500 per election on behalf of the candidate, or (ii) is or has been an officer of the 
candidate's authorized committee; or 
     (d) The expenditure is made by or in consultation with any person who, during 
the current election cycle, is or has been receiving any form of campaign-related 
compensation or reimbursement from the candidate, the candidate's authorized 
committee or agent. 
     (4) Consulting with a caucus political committee. An expenditure, that does not 
qualify as a contribution to a candidate under subsection (3) of this section, made by a 
person in cooperation, consultation, concert or collaboration with, or at the request or 
suggestion of a caucus political committee or its agent is a contribution to such caucus 
political committee. An expenditure is presumed to be made in cooperation, consultation, 
concert or collaboration with, or at the request or suggestion of a caucus political 
committee or its agent when: 
     (a) Any arrangement, coordination or direction by the caucus political committee, its 
agent or another political committee financed, controlled or operated by the caucus is 
given to the expending person prior to the publication, distribution, display or broadcast 
of political advertising or prior to an expenditure being made by that person supporting 
that caucus political committee or one or more of the candidates supported by it or 
opposing one or more of those candidates' opponents; or 
     (b) An expenditure is made based on information about the caucus political 
committee's plans, projects or needs provided to the expending person by the caucus 
political committee, its agent or another political committee financed, controlled or 
operated by the caucus with a view toward having an expenditure made; or 
     (c) An expenditure is made by, through or in consultation with any person who, during 
the current election cycle, (i) is or has been authorized to raise or spend over $500 per 
year on behalf of the caucus political committee, or (ii) is or has been an officer of 
another political committee financed, controlled or operated by the caucus; or 
     d) The expenditure is made by or in consultation with any person who, during the 
current election cycle, is or has been receiving any form of campaign-related 
compensation or reimbursement from the caucus political committee, its agent or another 
political committee financed, controlled or operated by the caucus. 
     (5) Consulting with a bona fide political party. An expenditure, that does not qualify 
as an contribution to a candidate under subsection (3) of this section, made by a person in 
cooperation, consultation, concert or collaboration with, or at the request or suggestion of 
a bona fide political party or its agent is a contribution to such bona fide political party. 
An expenditure is presumed to be made in cooperation, consultation, concert or 
collaboration with, or at the request or suggestion of a bona fide political party when: 
     (a) Any arrangement, coordination or direction by the bona fide political party, its 
agent or a political committee financed, controlled or operated by the party is given to the 
expending person prior to the publication, distribution, display or broadcast of political 
advertising or prior to an expenditure being made by that person supporting that bona fide 
political party or one or more of the candidates supported by it or opposing one or more 
of those candidates' opponents; or 
     (b) An expenditure is made based on information about the bona fide political party's 
plans, projects or needs provided to the expending person by the bona fide political party 
or its agent with a view toward having an expenditure made; or 
     (c) An expenditure is made by, through or in consultation with any person who, during 
the current election cycle, (i) is or has been authorized to raise or spend over $2,500 per 
year in nonexempt funds on behalf of the bona fide political party, or (ii) is or has been 
an officer of a political committee financed, controlled or operated by the bona fide 
political party; or 
     (d) The expenditure is made by or in consultation with any person who, during the 
current election cycle, is or has been receiving any form of campaign-related 
compensation or reimbursement from the bona fide political party, its agent or a political 
committee financed, controlled or operated by the bona fide political party. 
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     (6) Consulting with other political committees. An expenditure made by a person in 
cooperation, consultation, concert or collaboration with, or at the request or suggestion of 
a political committee is a contribution to such political committee. An expenditure is 
presumed to be made in cooperation, consultation, concert or collaboration with, or at the 
request or suggestion of a political committee when: 
     (a) Any arrangement, coordination or direction by the political committee, its agent or 
another political committee financed, controlled or operated by the committee is given to 
the expending person prior to the publication, distribution, display or broadcast of 
political advertising or prior to an expenditure being made by that person supporting that 
political committee; or 
     (b) An expenditure is made based on information about the political committee's 
plans, projects or needs provided to the expending person by the political committee or 
its agent with a view toward having an expenditure made; or 
     (c) An expenditure is made by, through or in consultation with any person who, during 
the current election cycle, (i) is or has been authorized to raise or spend over $5,000 on 
behalf of the political committee or another political committee financed, controlled or 
operated by the committee, or (ii) is or has been an officer of the political committee or 
another political committee financed, controlled or operated by the committee; or 
     (d) An expenditure is made by or in consultation with any person who, during the 
current election cycle, is or has been receiving any form of campaign-related 
compensation or reimbursement from the political committee, its agent or another 
political committee financed, controlled or operated by the committee. 
 
 
 
--------------------- 
CITES: 
RCW 42.17.370(1) (rulemaking authority); ESSB 5034, Section 2 [RCW 42.17.562] 
(rulemaking authority); RCW 42.17.100 and RCW 42.17.020 (independent expenditure); 
and ESSB 5034, Section 6 (electioneering communication; contribution). 
 
COMMENTS: 
ESSB 5034 provides that the Commission is authorized to adopt rules to implement the 
act.  The Commission has had prior statutory authority to adopt rules, which also remains 
in law. 
 
The Legislature has already provided that there is a twelve-month look-back period for 
two of the exclusions from electioneering communications.  ESSB 5034, Section 6 (20).  
ESSB 5034 also provides that an electioneering communication is a contribution when, 
as stated in Section 6 [RCW 42.17.020]: 
 
(15)(a) "Contribution" includes: 
     (i) A loan, gift, deposit, subscription, forgiveness of indebtedness, donation, advance, 
pledge, payment, transfer of funds between political committees, or anything of value, 
including personal and professional services for less than full consideration; 
     (ii) An expenditure made by a person in cooperation, consultation, or concert 
with, or at the request or suggestion of, a candidate, a political committee, or their 
agents; 
     (iii) The financing by a person of the dissemination, distribution, or 
republication, in whole or in part, of broadcast, written, graphic, or other form of 
political advertising or electioneering communication prepared by a candidate, a 
political committee, or its authorized agent; 
 
…. 
 
(Emphasis added) 
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ESSB 5034, Section 4 [RCW 42.17.570] provides that: 
 
(1) An electioneering communication made by a person in cooperation, consultation, 
or concert with, or at the request or suggestion of, a candidate, a candidate's 
authorized committee, or their agents is a contribution to the candidate. 
     (2) An electioneering communication made by a person in cooperation, consultation, 
or concert with, or at the request or suggestion of, a political committee or its agents is a 
contribution to the political committee. 
     (3) If an electioneering communication is not a contribution pursuant to subsection (1) 
or (2) of this section, the sponsor shall file an affidavit or declaration so stating at the 
time the sponsor is required to report the electioneering communication expense under 
RCW 42.17.565. 
 
 
 
QUESTIONS FOR THE COMMISSION 

 
1.  Should there be one standard for “coordination” between a campaign 
and a spender that is used to determine when a would-be independent 
expenditure is actually a contribution, and when a would-be electioneering 
communication is actually a contribution?  In other words, should there be 
one standard that gives as bright a line as possible about when a spender 
has received inside information or is otherwise too close to a campaign or 
its operatives to truly make expenditures independent of that campaign.  
(If the law is to have meaningful contribution limits, it’s important to 
know what is included in the definition of contribution.) 
 
2.  The FEC is currently in rulemaking to define coordination.  The current 
FEC rules set out a three-prong test for determining whether a 
communication is “coordinated” and therefore an in-kind contribution 
under FEC rules.  The prongs relate to payment, content, and conduct. In 
Shays v. FEC, a federal court invalidated one aspect of the content prong 
because the court found the FEC had not given a sufficient explanation.  
11 C.F.R § 109.21.  The FEC has begun rulemaking to respond to the 
federal court’s ruling.  Does the Commission wish to postpone its own 
rulemaking pending the outcome of the FEC’s approach? 

 
3.  Does the Commission wish to amend WAC 390-05-210 at this time to 
make a minimal number of changes that recognize that the rule was 
adopted over a decade ago without the case law and practical experience 
guidance available today?  This rule could then be re-examined and 
modified, if necessary, after the FEC’s rulemaking activity and any 
ensuing appeals. 
 
If so, the Commission may wish to consider the following draft language. 

 
 
 
Draft Amendment to WAC 390-05-210  Definition -- Contribution 
. . . 
 
(3) Consulting with a state, local or judicial candidate. An expenditure made by 
a person in cooperation, consultation, concert or collaboration with, or at the 
request or suggestion of a candidate, the candidate's authorized committee or 
agent is a contribution to such candidate. An expenditure is presumed to be made 
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in cooperation, consultation, concert or collaboration with, or at the request or 
suggestion of a candidate, the candidate's authorized committee or agent when: 
 
     (a) Any arrangement, coordination or direction by the candidate, the 
candidate's authorized committee or agent is given to the expending person prior 
to the publication, distribution, display or broadcast of (i) political advertising or 
prior to an expenditure being made by that person supporting that candidate or 
opposing one or more of that candidate's opponents, or (ii) electioneering 
communications identifying that candidate or one or more of that candidate’s 
opponents; or 
     (b) An expenditure is made based on information about the candidate's plans, 
projects or needs provided to the expending person by the candidate, the 
candidate's authorized committee or agent with a view toward having an 
expenditure made; or 
     (c) An expenditure is made by, through, ((or)) in consultation with, or with the 
assistance of, including the fundraising assistance of, any person who, during the 
((current election cycle)) twelve months preceding the expenditure, (((i) is or has 
been authorized to raise or spend over $500 per election on behalf of the 
candidate, or (ii))) is or has been an officer of the candidate's authorized 
committee; or 
     (d) The expenditure is made by or in consultation with any person who, during 
the ((current election cycle)) twelve months preceding the expenditure, is or has 
been receiving any form of campaign-related compensation or reimbursement 
from the candidate, the candidate's authorized committee or agent. 
 
 
 
COMMENTS RE DRAFT AMENDMENT: 
 
The draft language 
1) includes a reference to electioneering communications, 
2) clarifies that if an officer of a candidate’s campaign helps raise funds for an 
expenditure, that expenditure is a contribution, and 
3) shortens from “current election cycle” (which is two or four years) to 12 
months the period of time during which a spender may not consult with a 
campaign officer or vendor if that spender is to be presumed independent of the 
campaign benefited.
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M. 
 

Draft Rule Regarding Exemptions from Filing 
 

 
 
*DRAFT NEW RULE: 
 
WAC 390-XX-XXX  Additional information regarding C-6 report filing.   
 
(1) A political committee reporting pursuant to RCW 42.17.065, 42.17.080 and 42.17.090 
is exempt from providing on a C-6 form itemized information concerning its sources of 
funds giving in excess of $250 for an electioneering communication, unless the 
committee received funds that were requested or designated for the communication. 
(2)  An out-of-state political committee shall report pursuant to RCW 42.17.565 if it 
sponsors an electioneering communication defined in RCW 42.17.020. 
(3)  The sponsor of an electioneering communication shall report pursuant to RCW 
42.17.565 and commission rules regarding electioneering communications, even if the 
expenditure also satisfies the definition of independent expenditure in RCW 42.17.020 or 
RCW 42.17.100.  Persons in compliance with this subsection are deemed in compliance 
with RCW 42.17.100 or 42.17.103. 
(4) Any person making an expenditure that is reportable under RCW 42.17.200, grass 
roots lobbying campaigns, that also satisfies the definition of electioneering 
communication in RCW 42.17.020 shall file pursuant to RCW 42.17.565 and 
commission rules regarding electioneering communications. 
 
------------------------- 
CITES: 
RCW 42.17.370(1) (rulemaking authority); ESSB 5034, Section 2 [RCW 42.17.562] 
(rulemaking authority); ESSB 5034, Section 3(4) [RCW 42.17.565], RCW 42.17.100; 
RCW 42.17.103; and RCW 42.17.200 (grass roots lobbying). 
 
COMMENTS: 
ESSB 5034 provides that the Commission is authorized to adopt rules to implement the 
act.  The Commission has had prior statutory authority to adopt rules, which also remains 
in law. 
 
ESSB 5034, Section 3(4), makes it clear that political committees filing C-3 and 
C-4 reports are subject to the special reporting of electioneering communications.  
However, the Commission has the authority to exempt these committees from 
disclosing some of the otherwise required information.  See subsection (1) of the 
draft rule. 
 
In subsection (2), the draft rule emphasizes that out-of-state political committees 
are subject to reporting any electioneering communications they sponsor. 
 
ESSB 5034, Section 3(4), also authorizes the Commission to determine that 
reporting under the electioneering communications provisions fulfills any other 
requirement the sponsor might have to report an independent expenditure.  See 
subsection (3) of the draft rule. 
 
In the event that an expenditure is required to be reported under RCW 42.17.200 
and 42.17.565, it does not appear that under ESSB 5034 Section 3 the 
Commission has the authority to relieve that sponsor from either obligation.  See 
subsection (4) of the draft rule. 
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Section 3 reads as follows: 

1) A payment for or promise to pay for any electioneering communication shall be 
reported to the commission by the sponsor on forms the commission shall develop by rule 
to include, at a minimum, the following information: 
     (a) Name and address of the sponsor; 
     (b) Source of funds for the communication, including: 
     (i) General treasury funds. The name and address of businesses, unions, groups, 
associations, or other organizations using general treasury funds for the communication, 
however, if a business, union, group, association, or other organization undertakes a 
special solicitation of its members or other persons for an electioneering communication, 
or it otherwise receives funds for an electioneering communication, that entity shall 
report pursuant to (b)(ii) of this subsection; 
     (ii) Special solicitations and other funds. The name, address, and, for individuals, 
occupation and employer, of a person whose funds were used to pay for the 
electioneering communication, along with the amount, if such funds from the person have 
exceeded two hundred fifty dollars in the aggregate for the electioneering 
communication; and 
     (iii) Any other source information required or exempted by the commission by rule; 
     (c) Name and address of the person to whom an electioneering communication related 
expenditure was made; 
     (d) A detailed description of each expenditure of more than one hundred dollars; 
     (e) The date the expenditure was made and the date the electioneering communication 
was first broadcast, transmitted, mailed, erected, distributed, or otherwise published; 
     (f) The amount of the expenditure; 
     (g) The name of each candidate clearly identified in the electioneering 
communication, the office being sought by each candidate, and the amount of the 
expenditure attributable to each candidate; and 
     (h) Any other information the commission may require or exempt by rule. 
     (2) Electioneering communications shall be reported as follows: The sponsor of an 
electioneering communication shall report to the commission within twenty-four hours 
of, or on the first working day after, the date the electioneering communication is 
broadcast, transmitted, mailed, erected, distributed, or otherwise published. 
     (3) Electioneering communications shall be reported electronically by the sponsor 
using software provided or approved by the commission. The commission may make 
exceptions on a case-by-case basis for a sponsor who lacks the technological ability to 
file reports using the electronic means provided or approved by the commission. 
     (4) All persons required to report under RCW 42.17.065, 42.17.080, 42.17.090, 
and 42.17.100 are subject to the requirements of this section, although the 
commission may determine by rule that persons filing according to those sections 
may be exempt from reporting some of the information otherwise required by this 
section. The commission may determine that reports filed pursuant to this section 
also satisfy the requirements of RCW 42.17.100 and 42.17.103. 
     (5) Failure of any sponsor to report electronically under this section shall be a 
violation of this chapter.  
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RCW 42.17.100  Special Reports – Independent Expenditures 
 
1) For the purposes of this section and RCW 42.17.550 the term "independent 
expenditure" means any expenditure that is made in support of or in opposition to 
any candidate or ballot proposition and is not otherwise required to be reported 
pursuant to RCW 42.17.060, 42.17.080, or 42.17.090. "Independent expenditure" 
does not include: An internal political communication primarily limited to the 
contributors to a political party organization or political action committee, or the 
officers, management staff, and stockholders of a corporation or similar 
enterprise, or the members of a labor organization or other membership 
organization; or the rendering of personal services of the sort commonly 
performed by volunteer campaign workers, or incidental expenses personally 
incurred by volunteer campaign workers not in excess of fifty dollars personally 
paid for by the worker. "Volunteer services," for the purposes of this section, 
means services or labor for which the individual is not compensated by any 
person. 
     (2) Within five days after the date of making an independent expenditure that 
by itself or when added to all other such independent expenditures made during 
the same election campaign by the same person equals one hundred dollars or 
more, or within five days after the date of making an independent expenditure for 
which no reasonable estimate of monetary value is practicable, whichever occurs 
first, the person who made the independent expenditure shall file with the 
commission and the county elections officer of the county of residence for the 
candidate supported or opposed by the independent expenditure (or in the case of 
an expenditure made in support of or in opposition to a local ballot proposition, 
the county of residence for the person making the expenditure) an initial report of 
all independent expenditures made during the campaign prior to and including 
such date. 
     (3) At the following intervals each person who is required to file an initial 
report pursuant to subsection (2) of this section shall file with the commission and 
the county elections officer of the county of residence for the candidate supported 
or opposed by the independent expenditure (or in the case of an expenditure made 
in support of or in opposition to a ballot proposition, the county of residence for 
the person making the expenditure) a further report of the independent 
expenditures made since the date of the last report: 
     (a) On the twenty-first day and the seventh day preceding the date on which 
the election is held; and 
     (b) On the tenth day of the first month after the election; and     (c) On the 
tenth day of each month in which no other reports are required to be filed 
pursuant to this section. However, the further reports required by this subsection 
(3) shall only be filed if the reporting person has made an independent 
expenditure since the date of the last previous report filed. 
     The report filed pursuant to paragraph (a) of this subsection (3) shall be the 
final report, and upon submitting such final report the duties of the reporting 
person shall cease, and there shall be no obligation to make any further reports. 
     (4) All reports filed pursuant to this section shall be certified as correct by the 
reporting person. 
     (5) Each report required by subsections (2) and (3) of this section shall disclose 
for the period beginning at the end of the period for the last previous report filed 
or, in the case of an initial report, beginning at the time of the first independent 
expenditure, and ending not more than one business day before the date the report 
is due: 
     (a) The name and address of the person filing the report; 
     (b) The name and address of each person to whom an independent expenditure 
was made in the aggregate amount of more than fifty dollars, and the amount, 
date, and purpose of each such expenditure. If no reasonable estimate of the 
monetary value of a particular independent expenditure is practicable, it is 
sufficient to report instead a precise description of services, property, or rights 



 20

furnished through the expenditure and where appropriate to attach a copy of the 
item produced or distributed by the expenditure; 
     (c) The total sum of all independent expenditures made during the campaign to 
date; and 
     (d) Such other information as shall be required by the commission by rule in 
conformance with the policies and purposes of this chapter. 
 
 
RCW 42.17.103  Special reports – Political advertising. 
 
(1) The sponsor of political advertising who, within twenty-one days of an 
election, publishes, mails, or otherwise presents to the public political advertising 
supporting or opposing a candidate or ballot proposition that qualifies as an 
independent expenditure with a fair market value of one thousand dollars or more 
shall deliver, either electronically or in written form, a special report to the 
commission within twenty-four hours of, or on the first working day after, the 
date the political advertising is first published, mailed, or otherwise presented to 
the public. 
     (2) If a sponsor is required to file a special report under this section, the 
sponsor shall also deliver to the commission within the delivery period 
established in subsection (1) of this section a special report for each subsequent 
independent expenditure of any size supporting or opposing the same candidate 
who was the subject of the previous independent expenditure, supporting or 
opposing that candidate's opponent, or supporting or opposing the same ballot 
proposition that was the subject of the previous independent expenditure. 
     (3) The special report must include at least: 
     (a) The name and address of the person making the expenditure; 
     (b) The name and address of the person to whom the expenditure was made; 
     (c) A detailed description of the expenditure; 
     (d) The date the expenditure was made and the date the political advertising 
was first published or otherwise presented to the public; 
     (e) The amount of the expenditure; 
     (f) The name of the candidate supported or opposed by the expenditure, the 
office being sought by the candidate, and whether the expenditure supports or 
opposes the candidate; or the name of the ballot proposition supported or opposed 
by the expenditure and whether the expenditure supports or opposes the ballot 
proposition; and 
     (g) Any other information the commission may require by rule. 
     (4) All persons required to report under RCW 42.17.080, 42.17.090, and 
42.17.100 are subject to the requirements of this section. The commission may 
determine that reports filed pursuant to this section also satisfy the requirements 
of RCW 42.17.100. 
     (5) The sponsor of independent expenditures supporting a candidate or 
opposing that candidate's opponent required to report under this section shall file 
with each required report an affidavit or declaration of the person responsible for 
making the independent expenditure that the expenditure was not made in 
cooperation, consultation, or concert with, or at the request or suggestion of, the 
candidate, the candidate's authorized committee, or the candidate's agent, or with 
the encouragement or approval of the candidate, the candidate's authorized 
committee, or the candidate's agent. 
 
 
RCW 42.17.200  Grass roots lobbying campaigns. 
 
(1) Any person who has made expenditures, not reported by a registered lobbyist 
under RCW 42.17.170 or by a candidate or political committee under RCW 
42.17.065 or 42.17.080, exceeding *five hundred dollars in the aggregate within 
any three-month period or exceeding *two hundred dollars in the aggregate within 
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any one-month period in presenting a program addressed to the public, a 
substantial portion of which is intended, designed, or calculated primarily to 
influence legislation shall be required to register and report, as provided in 
subsection (2) of this section, as a sponsor of a grass roots lobbying campaign. 
 
     (2) Within thirty days after becoming a sponsor of a grass roots lobbying 
campaign, the sponsor shall register by filing with the commission a registration 
statement, in such detail as the commission shall prescribe, showing: 
 
     (a) The sponsor's name, address, and business or occupation, and, if the 
sponsor is not an individual, the names, addresses, and titles of the controlling 
persons responsible for managing the sponsor's affairs; 
 
     (b) The names, addresses, and business or occupation of all persons organizing 
and managing the campaign, or hired to assist the campaign, including any public 
relations or advertising firms participating in the campaign, and the terms of 
compensation for all such persons; 
 
     (c) The names and addresses of each person contributing twenty-five dollars or 
more to the campaign, and the aggregate amount contributed; 
 
     (d) The purpose of the campaign, including the specific legislation, rules, rates, 
standards, or proposals that are the subject matter of the campaign; 
 
     (e) The totals of all expenditures made or incurred to date on behalf of the 
campaign, which totals shall be segregated according to financial category, 
including but not limited to the following: Advertising, segregated by media, and 
in the case of large expenditures (as provided by rule of the commission), by 
outlet; contributions; entertainment, including food and refreshments; office 
expenses including rent and the salaries and wages paid for staff and secretarial 
assistance, or the proportionate amount thereof paid or incurred for lobbying 
campaign activities; consultants; and printing and mailing expenses. 
 
     (3) Every sponsor who has registered under this section shall file monthly 
reports with the commission, which reports shall be filed by the tenth day of the 
month for the activity during the preceding month. The reports shall update the 
information contained in the sponsor's registration statement and in prior reports 
and shall show contributions received and totals of expenditures made during the 
month, in the same manner as provided for in the registration statement. 
 
     (4) When the campaign has been terminated, the sponsor shall file a notice of 
termination with the final monthly report, which notice shall state the totals of all 
contributions and expenditures made on behalf of the campaign, in the same 
manner as provided for in the registration statement. 
 
 
 
 
 
 


